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The Children’s LAW Center of Connecticut

30 Arbor Street, 4th Floor, Hartford, Connecticut  06106

Telephone 860.232.9993      Fax 860.232.9996 

www.clcct.org

RE:  Raised Bill No. 1409: AN ACT CONCERNING REGISTRATION FEES FOR COUNSEL AND GUARDIANS AD LITEM FOR MINOR CHILDREN AND OTHER REQUIREMENTS FOR CERTAIN FAMILY RELATIONS MATTERS
POSITION:  Opposed 

SUBMITTED BY: THE CHILDREN’S LAW CENTER OF CONNECTICUT, a non-profit organization that provides representation to children of indigent parents in contested divorce and custody cases. 

This bill is bad for kids.
Section 1:  Registration Fees
Attorneys in the state of Connecticut pay an annual occupational tax in the amount of $565.00 (Form 472 Attorney Occupational Tax Return) and a Client Security Fund fee in the amount of $75.00.  An additional registration fee for attorneys who are willing to take AMC or GAL cases in family court will result in fewer qualified attorneys taking these appointments.

Attorneys who accept indigent cases through the Office of the Chief Public Defender are only paid $500 per client.  An additional fee imposes an undue hardship on those attorneys who are already limited in number.

Section 2:  AMC/GAL* Civil Actions
This section allows aggrieved parties to sue GALs in their case if they are unhappy with the outcome of their family court matter.  There is rarely a day in Family Court when parents do not leave feeling aggrieved.  In fact, most everyone involved in the system, including GALs, likely have this feeling at the end of the day.  Family cases are different than traditional civil cases.  They are emotionally charged, involving the very essence of people’s lives.  Making things worse, there are no “winners” or “losers.” In most cases, both parents leave feeling that they have been treated unfairly because they perceive the other parent as having “won” in the context of their feeling of loss.     

GALs are the easy target of a parent’s frustration. This proposed legislation now says that, if a GAL is involved, this “aggrieved” parent, or their “aggrieved” relative, or their “aggrieved” friend or their “aggrieved” neighbor can file a civil action against that GAL.  All of the claims would essentially be rooted in a person's dissatisfaction with the outcome of the case, and there is always someone who is dissatisfied with the outcome of a family court case.    

GALs are currently protected by quasi-judicial immunity in order to allow these court-appointed professionals to carry out their duties, duties that have been characterized as integral to the judicial process, without interference or the fear of harassment or intimidation.  There is no best-case scenario for children if this proposed legislation is passed.  If attorneys continue to accept appointments in the role of GAL, their effectiveness will be hindered no matter how experienced they are.  Those who are hoping to avoid angering a parent will certainly not be able to advocate wholly for the best interests of the child if their position is not in line with that of the parent's.  Those who continue to advocate wholly for the best interests of the child will be spending too many of their days in civil court defending against “aggrieved” persons.  

The proposed structure of the rewarding of fees speaks most clearly to the purpose of this proposed legislation.  Any “aggrieved” person can bring suit against a GAL, no matter how frivolous the claim.   The GAL will have to hire counsel and spend hours defending their livelihoods, no matter how frivolous the claim.   If the action results in a judgment in favor of the GAL, the plaintiff can in no way be held responsible for paying the cost of defending the action, no matter how frivolous the claim.  This philosophy, however, does not apply if the action results in a judgment in favor of the plaintiff, who would be able to be awarded compensation for their expenses.  What is the purpose of this proposed legislation other than to essentially put an end to the representation of children in family court?  There are other procedural safeguards in place to prevent improper conduct by GALs.  Not only can parents now file a motion to have a GAL removed but, like every other attorney, GALs are subject to grievances and can be sanctioned for violations of their professional code. 

The role of the GAL is vital to ensuring independent representation of children's best interests.  The reality is that, if this proposed legislation is passed, it will not be feasible for attorneys to accept GAL appointments, leaving Connecticut’s most vulnerable children defenseless and caught in the middle of their parents' conflict. 
Section 3:  Therapy & Evaluations
There is a difference between therapy and evaluations and to group them together is misleading.

Certainly, if parents are court ordered to attend therapy, they should have the opportunity to choose their own provider.  However, people do not always pick a therapist that is helpful with identifying and reaching the goals necessary to make progress in the family court.  In those cases, it is important that the Court be able to articulate this and direct parents to appropriate providers who will help bring the case to a resolution.  

It would also be wonderful if parents could choose a therapist for their child together but, when parents are involved in family court, it is often difficult to reach consensus on anything.  A two week delay in therapy for a child if the parents cannot agree on a provider may not have a detrimental impact on a child in most situations.  However, penalizing a parent for immediately enrolling a child in counseling in the case of an emergency again puts the parents' needs ahead of the child's.  

Court ordered evaluations are a whole different issue.  Evaluators are not treatment providers.  The whole purpose of an independent evaluator is impartiality and objectivity.  One evaluator assesses every member of the family, identifying and administering appropriate testing and observing family interactions in order to inform their conclusions.  Most importantly, family court evaluators have specialized training in the dynamics of high conflict cases in the context of family court.  Allowing parents to select an evaluator eliminates the opportunity for interactional observation and comprehensive family assessment.  Instead, it sets parents and courts up for added expense and a “battle of the experts.” Further, allowing any and all mental health professionals to be identified as evaluators does a disservice not only to the current evaluators who have trained in this practice, but to the families and courts that are relying on the integrity of court evaluations to reach a resolution that is in the best interest of the child. 

While it is important that evaluations be completed in a timely manner, 30 days does not seem reasonable for completion of a thorough report.  There are many facets of an evaluation beyond the scheduled meetings with family members.  In order to assure the continued high quality of evaluations, evaluators must have more than 30 days to complete a report.

Finally, requiring that reports be submitted to the court is potentially devastating.  Family court files are open to the public and placing these reports in a court file would put confidential information into public hands.   This can be permanently damaging to parents but, most of all, to children.

Section 4:  GAL Testimony
The role of the guardian ad litem is to advance the best interests of the child by advocating a position to the court based on research, examination, and monitoring of the child's situation. Forcing a child’s provider to testify in court compromises the child’s confidentiality and therapeutic relationship. Furthermore, it is not feasible, particularly for low to middle income families, to pay professional providers to appear in court to vocalize information that can be reported by the GAL, who is holder of the privilege.  It does not advance the best interest of the child to have a court make a decision based on limited information simply because one or both of their parents cannot afford to pay medical professionals to testify.  

GALs contact a number of providers and gather a number of records in the examination of a child's situation.  This proposed legislation, although limited to medical providers, opens the door to further limiting the topics on which a GAL may testify.  Again, what is the purpose of this proposed legislation other than to essentially put an end to the comprehensive representation of children in family court?

Further, currently, GALs are only permitted to file a Motion for Case Status Conference, allowing a GAL to bring a matter to the attention of the Court and seek guidance from the Court regarding how to proceed.
???Section 5.  Referral of non- /alientating parent to Chief State’s Attorney’s office.???

Section 6.  This section replaces the term “joint custody” with “shared custody”, with the intention of creating a presumption that shared custody is in the best interest of children.  Not only does the Bill blur the distinction between two different terms, custody and parenting, but the suggested “shared custody” would reduce the Court’s flexibility to tailor parenting plans that reflect the uniqueness of the families appearing before it.

The intended outcome of this legislation is to ensure that children have healthy and fulfilling relationships with both parents and that legislating “substantial” time with each parent will produce that outcome.  This rationale is flawed.  The proposed legislation implicitly treats children as if they are property that can be easily split, giving each parent a “substantial” share, without consequence to the well-being of the children.  In fact, it is contrary to the last half century of statute and case law on the issue of child custody, which properly focuses on the best interest of children rather than on the rights of parents.  

Aside from disregarding children’s interests in favor of parents’ interests, the proposal presumes that parents who are no longer together can continue to co-parent effectively.  We certainly support the idea that children deserve a relationship with both parents as well as permission to love them both, go back and forth between them without conflict, and live lives that are as seamless as possible.  This is possible, but only if parents can exchange information, be flexible, communicate, make decisions together, and support each other’s roles in the lives of their children.  This is not always the case.  In fact, in the cases CLC serves, the parents have limited ability to achieve those high ideals.  As service providers to children who are caught in the crossfire of their parents’ battle, we see firsthand how exposure to chronic parental conflict negatively affects children both emotionally and psychologically.  Thus, CLC strives to educate parents about the qualities necessary to co-parent and the detrimental effect their high conflict actions have on their children with the goal of creating parenting plans that reflect the best interest of our clients taking into account the unique strengths and weaknesses of the parents.

We acknowledge that there is a perception of bias in family courts.  However, in reality, family courts are child-focused and support the children’s right to have a relationship with both parents.  Family court judges have the unenviable task of examining each family’s case individually, weighing each of the issues as they pertain to that unique situation, and crafting a creative judgment that addresses the needs of the children without disregarding either parent.   Flexibility is critical when constructing such a judgment.  This Legislature need not make their task more difficult, to the detriment of separating families, by enacting this proposed legislation. 
The task of the family court, and those appointed to serve the court, is to advance the best interest of the child.  This proposed legislation is focused purely on the interests of parents.  Distrust of the family courts and the individuals who dedicate their professions to helping children in the family court arena is unwarranted.  Chipping away at the discretion of family court judges, the expertise of court evaluators, and the duties of the GALs who are appointed to help inform the court only puts already at-risk children in a more precarious situation.  
This bill is bad for kids.
*Any reference to GALs also includes Attorneys for Minor Children.
Protecting the legal interests of children

